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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
ABEL SANTIESTEBAN DUARTE, )
)
Defendant-Appellant.
)
______________________________)

NO. 46249-2018
ADA COUNTY NO. CR01-17-37590

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Pursuant to a plea agreement, Abel Duarte pleaded guilty to one count of grand theft and
one count of criminal possession of a financial transaction card. For the first charge, the district
court imposed a sentence of eight years, with one and a half years fixed. For the second charge,
the district court imposed a concurrent sentence of three years, with one and a half years fixed.
On appeal, Mr. Duarte asserts the district court abused its discretion when it imposed excessive
sentences.

1

Statement of the Facts & Course of Proceedings
In September of 2017, Boise City Police received information that Mr. Duarte made
repeated purchases at Home Depot and Walmart using stolen credit card numbers. (Presentence
Report (PSI), p.3.)1 The State later charged Mr. Duarte with one count of grand theft, two counts
of burglary, and one count of criminal possession of a financial transaction card. (R., pp.24-25.)
Pursuant to a plea agreement, Mr. Duarte agreed to plead guilty to one count of grand theft and
one count of criminal possession of a financial transaction card. (R., pp.47-54; 2/1/18 Tr., p.5,
Ls.4-13.) In exchange, the State agreed to dismiss the other charges and not file additional
charges in a separate case; additionally, Mr. Duarte agreed to pay restitution, and the State
agreed to recommend concurrent sentences of eight years, with two years fixed, and two years,
with zero years fixed, for the respective charges. (2/1/18 Tr., p.5, L.15 – p.7, L.18.) The district
court later accepted Mr. Duarte’s guilty pleas. (2/1/18 Tr., p.18, L.2 – p.26, L.5.)
At the sentencing hearing, the State noted that Mr. Duarte committed these offenses after
traveling to Idaho from Florida, where he was on probation for committing similar crimes, and
recommended the district court follow the terms of the plea agreement. (4/27/18 Tr., p.11, L.5 –
p.18, L.7.) Mr. Duarte’s counsel told the district court that Mr. Duarte was born in Cuba and
immigrated to the United States. (4/27/18 Tr., p.18, L.19 – p.19, L.3.) She explained that
Mr. Duarte’s youngest daughter had epilepsy, and he was not able to make enough money to pay
her medical bills, so he came to Idaho after he was told by someone in Florida that he would only
get probation if he was apprehended. (4/27/18 Tr., p.19, L.5 – p.20, L.22.) Counsel requested
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All citations to the PSI refer to the 688-page electronic document, which also includes other
sealed documents.
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the district court impose a sentence of five years, with two years fixed, but suspend the sentence
and place Mr. Duarte on probation with credit for time served. (4/27/18 Tr., p.22, Ls.3-12.)
The district court imposed concurrent sentences of eight years, with one and one-half
years fixed, and three years, with one and one-half years fixed, for the respective charges,
imposed $1,000 fines for each charge, and ordered Mr. Duarte to pay $3,119.75 in restitution.
(4/27/18 Tr., p.29, L.14 – p.30, L.5; R., pp.68-70.) Mr. Duarte filed a notice of appeal timely
from the district court’s judgment of conviction. (R., pp.72-73.)

ISSUE
Did the district court abuse its discretion when it imposed concurrent sentences of eight years,
with one and one-half years fixed, and three years, with one and one-half years fixed, following
Mr. Duarte’s pleas of guilty to one count of grand theft and one count of criminal possession of a
financial transaction card?

ARGUMENT
The District Court Abused Its Discretion When It Imposed Concurrent Sentence Of Eight Years,
With One And One-Half Years Fixed, And Three Years, With One And One-Half Years Fixed,
Following Mr. Duarte’s Pleas Of Guilty To One Count Of Grand Theft And One Count Of
Criminal Possession Of A Financial Transaction Card
Based on the facts of this case, Mr. Duarte’s concurrent sentences of eight years, with one
and one-half years fixed, and three years, with one and one-half years fixed, are excessive
because they are not necessary to achieve the goals of sentencing. When there is a claim that the
sentencing court imposed an excessive sentence, this Court will conduct “an independent review
of the record, giving consideration to the nature of the offense, the character of the offender and
the protection of the public interest.” State v. McIntosh, 160 Idaho 1, 8 (2016). In such a review,
the Court “considers the entire length of the sentence under an abuse of discretion standard.” Id.
An appellate court conducts a multi-tiered inquiry when an exercise of discretion is reviewed on
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appeal.

It considers whether the trial court: “(1) correctly perceived the issue as one of

discretion; (2) acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached its decision by
the exercise of reason.” Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
“When a trial court exercises its discretion in sentencing, ‘the most fundamental
requirement is reasonableness.’” McIntosh, 160 Idaho at 8 (quoting State v. Hooper, 119 Idaho
606, 608 (1991)). Unless it appears that the length of the sentence is “necessary to accomplish
the primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution,” the sentence is unreasonable. Id. When a sentence is
excessive “considering any view of the facts,” because it is not necessary to achieve these goals,
it is unreasonable and therefore an abuse of discretion. Id.
There are multiple mitigating factors that illustrate why Mr. Duarte’s sentences are
excessive under any reasonable view of the facts. First, this case presents a unique set of
circumstances in that it appears Mr. Duarte did not understand the serious nature of the crimes he
was committing, the impact of those crimes on individuals, or the potential penalties for the
crimes. Mr. Duarte grew up in Cuba. (PSI, p.8.) He left Cuba when he was approximately 44
years old and lived in Ecuador for a short time, but he ultimately made his way to the United
States in 2011. (PSI, p.8.) He does not speak English. (PSI, p.7.) He apparently had two prior
felony convictions in Florida: one for possession of cocaine in 2016,2 and one for four counts of
fraudulent use of a credit card in 2015. (See PSI, pp.273-87; 4/27/18 Tr., p.11, L.16 – p.12,
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Mr. Duarte told the PSI investigator that he claimed ownership of the cocaine so his step-son
would not be charged, and he “adamantly denied ever using cocaine in his life.” (PSI, p.6.)
4

L.2.)3 As the district court noted, it appeared Mr. Duarte received withheld judgments in both of
those cases and was placed on probation, so at the time he committed the instant offenses he was
still on probation in Florida. (4/27/18 Tr., p.11, Ls.16-22; see also PSI, pp.6, 272.)
However, as his counsel pointed out, Mr. Duarte did not seem to understand what
probation meant. She said Mr. Duarte told her he would meet with his probation officer once a
month in Florida, but the officer did not speak Spanish, so “there was really no communication
going on” between them.

(4/27/18 Tr., p.19, L.17 – p.20, L.7.)

Eventually, as counsel

explained, Mr. Duarte was moved from supervised to unsupervised probation, but he did not
understand this status and apparently thought it meant he had finished probation in Florida.4
(4/27/18 Tr., p.20, L.8 – p.21, L.9.) Counsel also said that Mr. Duarte did not know he could be
sent to prison if he was found to be in violation of his probation. (4/27/18 Tr., p.23, L.22 – p.24,
L.25.) And, according to Mr. Duarte, before he traveled to Idaho, he was told by the person who
gave him the stolen credit card numbers and told him what to do, that if he was caught, the worst
outcome for him would be probation. (PSI, pp.4, 15; 4/27/18 Tr., p.20, Ls.15-22.) He was
apparently also told these crimes would not affect individuals but financial institutions only.
(4/27/18 Tr., p.22, Ls.13-19; PSI, p.4.) In sum, it seems Mr. Duarte did not understand the
American legal system and was misled about the nature—not to mention the potential
penalties—of the crimes he was encouraged to commit.
Additionally, Mr. Duarte explained that he committed these crimes because his youngest
daughter had epilepsy, and he was having trouble paying for all her medical expenses. (PSI, p.4;
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The district court noted that the list of priors in the PSI did not include Mr. Duarte’s prior
conviction for fraudulent use of a credit card. (4/27/18 Tr., p.7, Ls.3-12.)
4
This is also borne out by Mr. Duarte’s statements to the PSI investigator. He said he had
completed probation, but when the investigator contacted the Florida Department of Correction,
she was told he was still on probation. (PSI, p.6.)
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4/27/18 Tr., p.19, Ls.7-13.) In fact, his wife told the PSI investigator that their daughter was
hospitalized with pneumonia when Mr. Duarte left for Idaho. (PSI, pp.10, 15.) Mr. Duarte’s
commitment to his daughter, and to all his family members, was evident throughout the PSI. In
speaking about his youngest daughter, Mr. Duarte said she needed him and he needed her. (PSI,
p.13.) Additionally, when asked how he feels about his actions in this case, he said, “I feel truly
embarrassed with my family and more with my daughter who needs my help as she is disabled. I
promised her I would never again separate myself from her.” (PSI, p.5.) Similarly, in speaking
about his older daughters from previous relationships, he said, “I help my daughters without
being told by the court it is my obligation as a father.” (PSI, p.10.)
Mr. Duarte’s commitment to his family was also evidenced by the comments from his
wife, Ms. Horvath,5 whom he described as the “love of [his] life,” and other family members.
(PSI, p.9.) Ms. Horvath said Mr. Duarte was “very family-oriented” and wants to help his family
members who are still in Cuba, and actually still provides for his grandmother in Cuba. (PSI,
pp.9, 687.) In her letter to the district court, she also wrote that Mr. Duarte was a “very good
father” who was very important in her and their daughter’s lives. (PSI, p.688.) She ended by
saying that she really needed his support. (PSI, p.688.) Similarly, one of Mr. Duarte’s sisters
said Mr. Duarte had “always been very loving,” and they had “always gotten along well.” (PSI,
p.8.) Another sister wrote that Mr. Duarte was a “good person” who had “always been [a] kind
and generous person with others.” (PSI, p.687.) She also stated that he had a “strong sense of
duty, which applies in his family and community.” (PSI, p.687.) Finally, his older daughter’s
mother wrote a letter on Mr. Duarte’s behalf. (PSI, p.21.) She described Mr. Duarte as “loving,
caring, and respecting his family with consistence and always worrying about their wellbeing
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unselfishly.” (PSI, p.21.) She also wrote, “In spite of having a very sad life from early on
[Mr. Duarte] always strived to be a good person . . . he has been a father that loves his daughters
with all of his heart.” (PSI, p.21.)
Mr. Duarte demonstrated those characteristics as he came to understand the repercussions
of his actions in this case. He not only accepted responsibility for the crimes, but he wanted to
pay restitution to the victims. (PSI, p.4; 2/1/18 Tr., p.5, L.20 – p.7, L.17.) Additionally,
Mr. Duarte suffers from serious health issues, some of which were recently discovered during his
incarceration for this case. (PSI, p.11.) He also had a very difficult childhood because his
parents passed away when he was only nine months old, and he was raised by his maternal
grandmother. (PSI, pp.7-8.)
A defendant’s acceptance of responsibility and willingness to pay restitution are long–
recognized mitigating factors. See State v. Jackson, 130 Idaho 293, 295-96 (1997); State v. Hall,
114 Idaho 887, 889 (Ct. App. 1988). Similarly, a defendant’s poor health and family support
should also be considered as mitigating information. State v. Turner, 136 Idaho 629, 636
(Ct. App. 2001); State v. Shideler, 103 Idaho 593, 595 (1982). The district court did not
adequately consider all this mitigating information and therefore failed to reach its sentencing
decision through an exercise of reason. Indeed, in light of all the mitigating factors in this case,
Mr. Duarte’s sentence was unreasonable and excessive because it was not necessary to
accomplish the goals of sentencing. Mr. Duarte was assessed as a “Low risk to re-offend.” (PSI,
p.15.) And, given that he now understands not only the nature of probation but how his crimes
impacted individuals, society would certainly be adequately protected if the district court
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Mr. Duarte consistently referred to Ms. Horvath as his wife. (PSI, pp.8, 15.) However, she was
variously identified in the PSI as a “domestic partner” or “girlfriend.” (PSI, pp.8, 15.)
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imposed a shorter sentence. A shorter sentence would also serve as a strong deterrent and
provide significant retribution for the crimes. Considering any view of the facts of this case,
Mr. Duarte’s extended sentence was not necessary and was therefore unreasonable and an abuse
of discretion.

CONCLUSION
Mr. Duarte respectfully requests that this Court reduce his sentence as it deems
appropriate.
DATED this 19th day of March, 2019.

/s/ Reed P. Anderson
REED P. ANDERSON
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 19th day of March, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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